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UNI TED STATES COURT OF | NTERNATI ONAL TRADE

BEFORE: SENI OR JUDGE NI CHOLAS TSOUCALAS

SKF USA I NC., SKF FRANCE S. A.
and SARMA,

Plaintiffs,

v, . Court No. 99-08-00475
UNI TED STATES,

Def endant
THE TORRI NGTON COVPANY,

Def endant - | nt er venor .

Plaintiffs, SKF USA Inc., SKF France S.A and Sarnm
(collectively “SKF”), nopve pursuant to USCIT R 56.2 for
j udgnment upon the agency record chall enging vari ous aspects of
the United States Departnment of Commerce, International Trade
Adm nistration’s (“Comrerce”) final determ nation, entitled
Antifriction Bearings (Other Than Tapered Roller Bearings) and
Parts Thereof From France, Germany, Italy, Japan, Ronmnia,
Sweden, and the United Kingdom Final Results of Antidunping
Duty Admi nistrative Reviews, 64 Fed. Reg. 35,590 (July 1, 1999).
Specifically, SKF contends that Comerce wunlawfully: (1)
conducted a duty absorption inquiry under 19 U S.C. 8§ 1675(a)(4)
(1994) for the subject reviews of the applicable antidunping
duty orders; (2) determned that it applied a reasonable duty
absorption nethodol ogy and that duty absorption had occurred;
(3) excluded bel ow-cost sales fromthe profit calculation for
constructed value under 19 U S.C. § 1677b(e)(2) (1994); and (4)
valued SKF's nmmjor inputs under 19 U.S.C. 88 1677b(f)(2)-(3),
1677e(a), 1677m(d) (1994).

Hel d: SKF's USCIT R 56.2 motion is denied in part and
granted in part. The case is remanded to Commerce to annul all
findings and concl usi ons made pursuant to the duty absorption
i nqui ry conducted for the subject reviews.
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OPI NI ON
TSOUCALAS, Senior Judge: Plaintiffs, SKF USA Inc., SKF
France S.A. and Sarma (collectively “SKF”), npbve pursuant to
USCIT R 56.2 for judgnent upon the agency record chall enging
vari ous aspects of the United States Departnent of Commerce,
| nt ernati onal Trade Adm nistration’s (“Conmerce”) final

det erm nati on, entitled Antifriction Bearings (O her Than

Tapered Roll er Bearings) and Parts Thereof FromFrance, Germny,

[taly, Japan, Romani a, Sweden, and the United Kingdom Final

Results of Antidunping Duty Administrative Reviews (“Final

Results”), 64 Fed. Reg. 35,590 (July 1, 1999).
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BACKGROUND
This case concerns the ninth admnistrative review of the
outstanding 1989 antidunping duty orders on antifriction
bearings (other than tapered roller bearings) and parts thereof
(“AFBs”) imported from France for the period of review (“POR’)

covering May 1, 1997 through April 30, 1998. See Final Results,

64 Fed. Reg. at 35,590; Antidunping Duty Orders: Ball Bearings,

Cvlindrical Roller Bearings, Spherical Plain Bearings, and Parts

Thereof From France, 54 Fed. Reg. 20,902 (May 15, 1989). I n

accordance with 19 C.F. R § 351.213 (1998), Commerce initiated
the admi nistrative reviews of these orders on June 29, 1998, see

Initiation of Anti dunpi ng and Countervailing Duty Adm ni strative

Revi ews and Request for Revocation in Part, 63 Fed. Reg. 35, 188,

and published the prelimnary results of the subject reviews on

February 23, 1999, see Antifriction Bearings (O her Than Tapered

Roll er Bearings) and Parts Thereof From France, Germany, ltaly,

Japan, Romani a, Singapore, Sweden, and the United Kingdom

Prelimnary Results of Antidunping Duty Adm nistrative Reviews

and Partial Rescission of Administrative Reviews (“Prelimnary
Results”), 64 Fed. Reg. 8790. Commerce published the Fina

Results on July 1, 1999. See 64 Fed. Reg. at 35,590.
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Since the adm nistrative reviews at issue were initiated
after Decenber 31, 1994, the applicable lawin this case is the
anti dunpi ng statute as anended by the Uruguay Round Agreenents
Act (“URAA”), Pub. L. No. 103-465, 108 Stat. 4809 (1994)

(effective Jan. 1, 1995).

JURI SDI CTI ON
The Court has jurisdiction over this matter pursuant to 19

U.S.C. § 1516a(a) (1994) and 28 U.S.C. § 1581(c) (1994).

STANDARD OF REVI EW
In review ng a challenge to Commerce’s final determ nation
in an antidunping adm nistrative review, the Court will uphold
Commerce’s determnation unless it Is “unsupported by
substantial evidence on the record, or otherwise not in
accordance with law.” 19 U S.C. §8 1516a(b)(1)(B)(i) (1994); see

NTN Bearing Corp. of America v. United States, 24 CIT __ , |

104 F. Supp. 2d 110, 115-16 (2000) (detailing Court’s standard

of review for antidunmping proceedi ngs).
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DI SCUSSI ON

Duty Absorption Inquiry

A. Background

Title 19, United States Code, 8 1675(a)(4) (1994) provides
that during an adm nistrative reviewinitiated two or four years
after the “publication” of an antidunping duty order, Comnerce,
if requested by a donestic interested party, “shall detern ne
whet her antidunping duties have been absorbed by a foreign
producer or exporter subject to the order if the subject
merchandise is sold in the United States through an i nporter who
is affiliated with such foreign producer or exporter.” Section
1675(a) (4) further provides that Comerce shall notify the
| nternational Trade Comm ssion (“ITC") of its findings regarding
such duty absorption for the ITC to consider in conducting a
five-year (“sunset”) review under 19 U.S.C. § 1675(c), and the
| TC will take such findings into account in determ ning whet her
material injury is likely to continue or recur if an order were

revoked under § 1675(c). See 19 U.S.C. § 1675a(a)(1)(D) (1994).

On May 29, 1998 and July 29, 1998, Torrington requested t hat
Comrerce conduct a duty absorption inquiry pursuant to 8
1675(a)(4) with respect to various respondents, including SKF,

to ascertai n whet her anti dunpi ng duti es had been absorbed during
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the ninth POR. See Final Results, 64 Fed. Reg. at 35, 600.

In the Final Results, Commerce determ ned that duty

absorption had in fact occurred for the ninth review. See id.
at 35,591, 35,600-02. 1In asserting authority to conduct a duty
absorption inquiry under 8 1675(a)(4), Conmmerce first expl ai ned
that for “transition orders” as defined in 8 1675(c)(6)(C) (that

is, antidunmping duty orders, inter alia, deemed issued on

January 1, 1995), regulation 19 C.F.R 8 351.213(j) provides
t hat Commerce will nmake a duty absorption inquiry, if requested,
for any antidunping adm nistrative review initiated in 1996 or
1998. Commerce concluded that (1) because the antidunping duty
orders on the AFBs in this case have been in effect since 1989,
the orders are transition orders pursuant to 8 1675(c)(6)(C),
and (2) since this review was initiated in 1998 and a request
was made, it had the authority to make a duty absorption inquiry

for the ninth POR. See id.

B. Contentions of the Parties

SKF contends that Commerce |acked authority under 8§
1675(a)(4) to conduct a duty absorption inquiry for the ninth
POR of the outstanding 1989 anti dunpi ng duty orders. ee SKF' s

Br. Supp. Mot. J. Agency R at 2, 16-23 (“SKF's Br.”); SKF's
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Reply Br. at 2-30. 1In the alternative, SKF asserts that even if
Comrerce possessed the authority to conduct such an inquiry,
Comrerce’s nethodol ogy for determ ning duty absorption was
contrary to |l aw and, accordingly, the case should be remanded to
Comrerce to reconsider its nmethodol ogy. See SKF's Br. at 3, 23-

44; SKF's Reply Br. at 30-42.

Comrerce argues that it: (1) properly construed subsections
(a)(4) and (c) of 8 1675 as authorizing it to make a duty
absorption inquiry for antidunping duty orders that were issued
and published prior to January 1, 1995; and (2) devised and
applied a reasonable nethodology for determ ning duty
absorption. See Def.’s Mem in Opp’'nto Pls.” Mdt. J. Agency R
at 2, 5-28 (“Def’'s Br.”). Al so, Commerce asserts that no
statutory provision or |egislative history specifically provides
that Comerce is “precluded” from conducting a duty absorption
inquiry with respect to nerchandi se covered by a transition

or der. See id. at 2, 16.

The Torrington Conpany (“Torrington”) generally agrees with
Commerce’ s contentions. See Torrington’s Resp. to Pls.’” Mt. J.
Agency R. at 2-4, 8-43 (“Torrington’s Resp.”). In addition,

Torrington asserts that Comrerce has the “inherent” authority,
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aside from8 1675(a)(4), to conduct a duty absorption inquiry in

any adm nistrative review. See id. at 3, 32-40.

C. Anal ysi s

In SKF USA Inc. v. United States, 24 CIT __, 94 F. Supp. 2d

1351 (2000), this Court determned that Commerce | acked
statutory authority wunder 8 1675(a)(4) to conduct a duty
absorption inquiry for antidunping duty orders issued prior to
the January 1, 1995 effective date of the URAA. See id. at __,
94 F. Supp. 2d at 1357-59. The Court noted that Congress
expressly prescribed in the URAA that 8§ 1675(a)(4) “must be
applied prospectively on or after January 1, 1995 for 19 U. S. C

8 1675 reviews.” |d. at 1359 (citing URAA's § 291).

Because Commerce’ s duty absorption inquiry, its nmethodol ogy
and the parties’ argunments at issue in this case are practically
identical to those presented in SKE USA, the Court adheres to
its reasoning in SKF USA. Mor eover, contrary to Torrington's
assertion, the Court finds that Commerce does not have the
“inherent” authority to conduct a duty absorption inquiry in any
adm ni strative review. Rather, the statutory scheme, as noted,
clearly provides that the inquiry nust occur in the second or

fourth admnistrative review after the publication of the
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anti dunpi ng duty order, not in any other review, and upon the
request of a donestic interested party. Accordingly, the Court
finds that Comrerce did not have statutory or inherent authority
to undertake a duty absorption investigation for the outstanding

1989 antidunping duty orders in dispute here.

1. Profit Calculation for Constructed Val ue

A. Backgr ound

For this POR, Commerce used constructed value (“CV’) as the
basis for normal value (“NV’) “when there were no usable sales

of the foreign |ike product in the conparison narket.”

Prelimnary Results, 64 Fed. Reg. at 8795. Commerce cal cul at ed
the profit conponent of CV using the statutorily preferred
met hodol ogy of 19 U . S.C. 8§ 1677b(e)(2)(A) (1994). See Final
Results, 64 Fed. Reg. at 35,611. Specifically, in calculating
CV, the statutorily preferred nethod is to cal culate an anmount
for profit based on “the actual anounts incurred and realized by
the specific exporter or producer being examned in the
investigation or review. . . in connection with the production
and sale of a foreign like product [made] in the ordinary course
of trade, for consunption in the foreign country.” 19 U S.C. 8§

1677b(e) (2) (A).
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I n applying the preferred methodology for calculating CV
profit, Comrerce determ ned that “an aggregate cal cul ation that
enconpasses all foreign |ike products under consideration for
normal value represents a reasonable interpretation of [8§
1677b(e) (2)(A)]” and “the use of [such] aggregate data results
in a reasonabl e and practical neasure of profit that [Conmerce]
can apply consistently where there are sales of the foreign |like
product in the ordinary course of trade.” Id. Also, in
cal culating CV profit under 8 1677b(e)(2)(A), Commerce excluded
bel ow-cost sales from the calculation which it disregarded in
the determ nation of NV pursuant to 19 U S. C. 8§ 1677b(b) (1)

(1994). See id. at 35,612.

B. Contentions of the Parties

SKF contends that Commerce’s wuse of aggregate data
enconpassing all foreign |ike products under consideration for
NV in calculating CV profit is contrary to 8 1677b(e)(2)(A).
See SKF's Br. at 44-67. Instead, SKF clainms that Commerce
should have relied on the alternative nethodology of §
1677b(e)(2)(B)(i), which provides a CV profit calculation that
is simlar to the one Conmerce used, but does not limt the

calculation to sales made in the ordinary course of trade, that
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is, belowcost sales are not excluded fromthe cal cul ati on. See
i1d. at 3, 44-63. SKF also asserts that if Commerce’ s excl usion
of belowcost sales from the nunerator of the CV profit
cal culation is | awful, Conmerce shoul d nonet hel ess i nclude such
sales in the denom nator of the calculation to tenper bias which
is inherent in the agency’s dunping margin cal culations. See

id. at 4, 63-67.

Comrerce responds that it properly calculated CV profit
pursuant to 8§ 1677b(e)(2)(A) based on aggregate profit data of
all foreign |ike products under consideration for NV. See
Def.’s Br. at 2-3, 28-51. Consequently, Comrerce nmintains that
since it properly calculated CV profit under subparagraph (A)
rather than (B) of 8 1677b(e)(2), it correctly excluded bel ow
cost sales fromthe CV profit calculation. See id. Torrington
agrees with Comrerce’s nethodol ogy for calculating CV profit.

See Torrington’s Resp. at 4-5, 44-50.

C. Anal ysi s

In RHP_Bearings Ltd. v. United States, 23 CIT __, 83 F.

Supp. 2d 1322 (1999), this Court upheld Commerce’'s CV profit
met hodol ogy of using aggregate data of all foreign |ike products

under consideration for NV as being consistent wth the
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anti dunping statute. See id. at __ , 83 F. Supp. 2d at 1336.
Since Commerce’s CV profit methodol ogy and SKF' s argunents at
issue in this case are practically identical to those presented

in RHP Bearings, the Court adheres to its reasoning in RHP

Bearings. The Court, therefore, finds that Commerce’s CV profit

met hodol ogy is in accordance with | aw.

Mor eover, since (1) 8 1677b(e)(2)(A) requires Conmerce to
use the actual anount for profit in connection with the
production and sale of a foreign like product in the ordinary
course of trade, and (2) 19 U S.C. § 1677(15) (1994) provides
t hat bel owcost sales disregarded under 8§ 1677b(b)(1l) are
considered to be outside the ordinary course of trade, the Court
finds that Commerce properly excluded bel owcost sales fromthe

CV profit cal cul ation.

I11. Valuation of Major Inputs fromAffiliated Persons

A. St at ut ory Background

In general, the NV of the subject nerchandise is, in
pertinent part, “the price at which the foreign |ike product is
first sold . . . for consunption in the exporting country.” 19
US C § 1677b(a)(1)(B)(i) (1994). However, whenever Commerce

has “reasonabl e grounds to believe or suspect” that sales of the
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foreign |ike product under consideration for the determ nation
of NV have been made at prices which represent |ess than the
cost of production (“COP”) of that product, Commerce shall
determ ne whether, in fact, such sales were made at |ess than
the COP. See 8§ 1677b(b)(1). A “reasonable ground” exists if
Commer ce di sregarded bel ow-cost sales of a particular exporter
or producer from the determ nation of NV in the nost recently
conpleted adm ni strative review. See 8§ 1677b(b)(2)(A)(ii). If
Commerce determnes that there are sales below the COP and
certain conditions are present under 8 1677b(b)(1)(A)-(B), it
may di sregard such bel ow-cost sales in the determ nation of NV.

See id.

Additionally, the special rules for the cal cul ati on of COP
or CV contained in 19 U S.C. 8 1677b(f)(2)-(3) (1994), provide
that, in a transaction between affiliated persons as defined in
19 U S.C. §8 1677(33) (1994), Commerce may disregard either the

transaction or the value of a mmjor input.

Section 1677b(f)(2) provides that Comrerce may di sregard an
affiliated-party transaction when “the anmount representing [the
transaction or transfer price] does not fairly reflect the

amount usually reflected in sales of nmerchandise under
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consideration in the market under consideration [that is, an
arnms-length or nmarket price].” If such “a transaction is
di sregarded . . . and no other transactions are avail able for
consi deration,” Commerce shall value the cost of an affiliated-
party input “based on the information available as to what the
anmount woul d have been if the transaction had occurred between
persons who are not affiliated [that is, based on an arns-1|ength
or market value].” 19 U S.C. 8§ 1677b(f)(2) (“fair-value”

pr ovi si on) .

Section 1677b(f)(3)’s “major input rule” directs that if (1)
a transaction between affiliated conpanies involves the
producti on by one of such conpanies of a “major input” to the
nmer chandi se produced by the other, and (2) Commerce has
“reasonabl e grounds to believe or suspect” that the anount
reported as the value of such input is below the COP, then
Comrerce may cal cul ate the val ue of the major input on the basis
of the data avail able regarding such COP, if such COP exceeds
the market value of the input, as determned under 8§
1677b(f)(2). For purposes of 8§ 1677b(f)(3), regulation 19
C.F.R 8 351.407(b) (1998) provides that Commerce will value a
maj or i nput supplied by an affiliated party based on t he hi ghest

of (1) the actual transfer price for the input, (2) the market
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val ue of the input, or (3) the COP of the input.

B. Factual Background

Because Commerce disregarded sales that failed the bel ow
cost sales test pursuant to 8 1677b(b)(1) in the prior review
with respect to SKFs AFBs from France, Commerce determ ned
pursuant to 8 1677b(b)(2)(A)(ii) that it had “reasonabl e grounds
to believe or suspect” that sales of SKF' s foreign |ike product
under consideration for the determnation of NV in this ninth
review m ght have been made at prices below the COP. See

Prelimnary Results, 64 Fed. Reg. at 8794. Consequent |y,

pursuant to 8 1677b(b) (1), Commerce initiated COP investigations
of SKF's sales in the home nmarket and, thereby, requested

information relating to the COP and CV. See id.

Inits questionnaire for this POR, Commerce requested, inter
alia, that SKF provide certain data regarding the valuation of
maj or inputs received from affiliated suppliers and used to
produce t he merchandi se under review during the cost cal cul ation
peri od. See SKF's Br. App., Ex. 6, Comrerce’s Request for

Information at D3 and D-4. |In particular, Comerce instructed
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SKF as foll ows:

List the major inputs received fromaffiliated parties
and used to produce the nmerchandise under review
during the cost calculation period. . . . For each
maj or i nput identified, provide the follow ng
i nformation:

a. the total volunme and val ue of the input purchased
fromall sources by your conpany during the cost
cal cul ation period, and the total volunme and
val ue purchased fromeach affiliated party during
t he same peri od;

b. the per-unit transfer price charged for the input
by the affiliated party (if the affiliated party
sells the identical input to other, unaffiliated

purchasers, provide docunentation showing the
price paid for the input by the unaffiliated

pur chaser; if your conpany purchases the
identical input from wunaffiliated suppliers,
provi de documentation showing the wunaffiliated

party’s sales price for the input); and

cC. If you are responding to this section of the
guestionnaire in connection with an i nvestigation
of sal es bel ow cost, provide the per-unit cost of
production incurred by the affiliated party in
produci ng the major input.

Wth respect to |I.D., when valuing the cost of major
i nputs purchased from affiliates, use the highest
of[:] a) the transfer price fromthe affiliate[;] b)
the affiliate’ s cost of production of the input; or c)
the market price of the input (the weighted-average
price other unaffiliated suppliers charged for the
identical input). . . . In addition, in order to
facilitate verification, please report, for each nodel
whi ch I ncl udes affiliated-party i nput s, t he
affiliate’s cost of production, transfer price, and
mar ket price of all affiliated-party inputs used in
t he manufacture of the product on your conputer tape.
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ld. at D-3, D4, V-12.

In its response to Commerce’s questionnaire, SKF reported
that it valued mpjor inputs purchased fromaffiliated suppliers
based on the higher of the actual conmponent (that is, input)
costs or transfer prices, but it did not take into consideration
the market prices for some conmponents which it purchased from
both affiliated and unaffiliated suppliers. See SKF s Br. App.,
Ex. 7, SKF's Sect. D Response to Comrerce’s Questionnaire at D
14 (Aug. 28, 1998) (noting that *“SKF sources requirenents from
unaffiliated suppliers for only a small group of conponents [and
that] SKF rarely buys the sane conponents from both affiliated
and unaffiliated suppliers”). Wth respect to market prices,
SKF expl ai ned t hat “whet her [ conponents are] sourced fromw thin
the [SKF] Group or from an unaffiliated supplier, all SKF
conponents are customnade itens, each conformng to SKF s
proprietary designs and specifications in order to insure
conpatibility in assenbly and quality.” [d. As a consequence
of its unique product specifications, SKF stated that “referent
mar ket prices” do not exist for conmponents purchased by SKF from
its affiliated conpanies. SKF thereby used the higher of cost

or transfer price in conputing COP and CV. See id. at D-17.
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G ven that SKF stated in its response that it purchased
maj or inputs fromits affiliated suppliers as well as in rare
cases from unaffiliated suppliers, Commerce issued a
suppl enmental questionnaire on October 26, 1998 requesting that
SKF provide further information to better evaluate the narket
val ues of SKF' s major inputs. See SKF's Br. App., Ex. 8,
Comrerce’s Suppl enental Questionnaire at 9. Speci fically,
Commer ce asked SKF the foll ow ng:

At Appendix D-4, you provide ratios of <cost to
transfer prices for major inputs purchased by SKF

France from affiliated parties. However, in your
suppl enental response, we request that you provide a
chart listing, for each mjor input, the per-unit

transfer price charged by the affiliated party and the
per-unit cost of production incurred by the affiliated
party. Furthernore, on page D-16, you state that
there were rare cases in which SKF France purchased

identical or simlar products from an unaffili ated
supplier. For these inputs, include in your chart the
unaffiliated party’s sal es price and provi de

docunment ati on to support these prices.

On Novenber 16, 1998, SKF responded by submtting: (1) two
charts listing the total cost, total sales and the transfer
price index (that is, the ratio of total cost divided by total
sal es) for each type of mmjor input, but w thout any nodel or

part designations; and (2) a chart showing the average unit
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price for major input purchased fromunaffiliated suppliers and
identified by nodel nunber. See SKF's Br. App., Ex. 9, SKF's
Response to Comrerce’ s Suppl enmental Questionnaire at D-13 and D
14. Wth respect to the unaffiliated-party chart, SKF only
provi ded docunmentation for one particular nodel input. See id.
at D-14. SKF explained that it included docunentation for only
one input because “[d]ocunentation for each of the listed
desi gnations would be volum nous and require significant
expenditure of resources just prior to verification.

Shoul d [ Commerce] request simlar docunentation for additional
desi gnations at verification, SKF would gather and provide the

rel evant information at that tine.” Id. at 51.

Subsequently, on February 16, 1999, Commerce verified SKF' s
COP and transfer price responses regarding the inputs, but did
not verify the nmarket value of the materials. See SKF' s Br.
App., Ex. 10, Commrerce’s Verification Report at 11. A week

| ater, Commerce issued the Prelimnary Results and stated that

it would use “partial facts available” under 19 U S.C. 8§ 1677e
(1994) “in cases in which [it was] unable to use sone portion of
a response in calculating the dunping margin,” but mde no
specific reference to SKF' s partial response regarding the

mar ket value of its major inputs. 64 Fed. Reg. at 8793 (Feb.
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23, 1999).

For the Final Results, Commerce found that the market-price

data SKF provided for conponents purchased from unaffiliated
parties was not in a conparable formin which it reported the
COP and transfer price data, “that is, the COP and transfer
price values were reported as ratios (which represented the
di fference between COP and transfer price for each conponent)
and the market values were not.” SKF's Br. App., Ex. 11,
Comrerce’s Final Analysis Mem at 2 (June 16, 1999); see Final
Results, 64 Fed. Reg. at 35,600 (July 1, 1999). Consequently,
Commerce noted that it could not determ ne whether the market
price was higher than the reported COP or transfer price for
each mmjor input. See id. Commerce stated that since SKF

failed “to provide the requested information in the form and

manner requested,” it wused partial facts available under §
1677e(a)(2)(B) to fill in the gaps and ensure that the market
prices were taken into consideration. | d. In particular,

Comrerce applied partial facts available (that is, market price
i nformation SKF provi ded in response to Commerce’s
guestionnaires) to nake an adjustnment to: (1) SKF s reported
total cost of manufacturing for each transaction in the COP and

CV dat abases; and (2) the variable cost of manufacturing in the
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home mar ket and United States sal es dat abases. See id.; SKF' s

Br. App., Ex. 11, Commerce’s Final Analysis Mem at 2.

C. Contentions of the Parties

SKF cont ends that Conmmerce erred in concluding in the Final
Results it was “required” to use market prices for valuing
certain inputs the French SKF conpanies purchased from
affiliated parties. See SKF's Br. at 69 (citing 64 Fed. Reg. at

35,599). Quoting AK Steel Corp. v. United States, 203 F.3d

1330, 1343 (Fed. Cir. 2000) (holding that “the plain | anguage of
the statute . . . provides that Commerce ‘may’ determ ne the
values in a manner other than the use of the transfer price”)
and regulation 19 C.F.R 8§ 351.407(b) (stating that “the
Secretary normally will determ ne the value of a mjor input
purchased from an affiliated person based on the higher of
[transfer price, market price or COP]”), SKF notes that the
fair-value and major-input provisions (that is, 19 U S. C 8§
1677b(f)(2)-(3)) are “permssive” and, therefore, do not
“mandate” that Comrerce use the highest of transfer price,
mar ket price or COP in valuing SKF's reported affiliated-party

inputs. See id. at 67-69.

SKF also asserts that Comerce's “reliance on non-
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affiliated-party prices was contrary to substantial record
evi dence.” ld. at 4. SKF notes that because the overlap
bet ween identical inputs which were purchased from affiliated

and unaffiliated suppliers was m nimal, and since all of SKF s
conponents are customnmade and conform to its proprietary
designs and specifications, “there is no readily observable
mar ket for the unique inputs by [SKF].” [d. at 72. SKF argues
that since there were no valid referent market prices for the
maj or inputs at issue, its valuation of these inputs based on
the higher of COP or transfer price was in accordance with 8§

1677b(f)(2)-(3). See id. at 67.

Addi tionally, SKF contends that Comrerce’'s rejection of
SKF' s reporting of the higher of COP or transfer price of inputs
purchased from affiliated and unaffiliated suppliers, in the
absence of readily observable nmarket prices, was contrary to
Comrerce’s practice in prior AFB reviews. See id. at 67, 85.
SKF mai ntains that since Comrerce failed to provide “a reasoned
expl anation for [its] departure fromprior practice,” Commerce’s

resort to partial facts avail able was unwarranted. 1d. at 88.

SKF further argues that Comrerce unlawfully used partia

facts available in its cost calculations for the French SKF
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Group conpani es because the statutory criteria Comrerce relied
on for such use were not present. See id. at 5, 67, 74. I n
particul ar, SKF notes that Commerce resorted to partial facts
avai | abl e because SKF failed to provide requested i nformation in
the form and manner requested as required by 8 1677e(a)(2)(B),
that is, Commerce asserted inits final analysis nmenorandumt hat
SKF did not provide “*the market price data in the formwhich we
requested (on a chart and in a conparable formas its transfer
price and COP data).’” Id. at 74 (quoting SKF' s Br. App., Ex.
11, Commerce’s Final Analysis Mem at 2). SKF argues that,
contrary to Commerce’'s assertion in the final analysis
menor andum not hi ng In t he suppl enment al questionnaire
specifically instructed or “identified that the reporting of
unaffiliated-party purchases was to be provided in a manner to
permt Comerce to draw a conparison with affiliated-party
purchases.” SKF' s Reply Br. at 66. SKF notes that “[t] he sole
format specified in the response was that the [unaffiliated-
party sales price] data be in chart forni and, in fact, SKF did

“provide such ‘prices’ in chart form” 1d. at 65. Wth respect
to Commerce’s request for per-unit transfer price and COP data,
SKF notes that in its supplenental response it explained that it

does not use such per-unit data fromaffiliated parties; rather,



Court No. 99-08-00475 Page 24

it reported that it applies a transfer price index in its cost
calcul ations, to ensure that the higher of cost or transfer
price is reflected in its actual cost of manufacturing figures
reported to Conmerce. See id.; SKF's Br. at 82-83, Br. App.

Ex. 9 at 49. Al so, SKF notes this reporting nmethodol ogy of
transfer price indices had been utilized by SKF and accepted
and/ or verified by Comrerce in prior reviews. See SKF s Reply
Br. at 65 n.53. SKF, therefore, maintains that it fully and
reasonably answered Commerce’s questions as asked and Commrerce
thus erred in resorting to partial facts available. See id. at

64-69.

Furthernore, SKF contends that, contrary to the requirenents
of 19 U.S.C. §8 1677m(d) (1994), Comrerce did not provide notice
to SKF that its market price data had deficiencies and, “to the
extent practicable,” allow SKF to renedy such deficiencies. 1d.
at 79 (quoting 8 1677m(d)). G ven the seventh nonth period
bet ween (1) SKF's responses to Commerce’s supplenental
guestionnaire (that is, November 16, 1998) and (2) Comerce’s

adverse findings in the Final Results regarding SKF s mgjor

inputs (that is, July 1, 1999), SKF argues that there was anple
time for Commerce to i ssue a second suppl emental questionnaire,

inform SKF of its alleged deficiencies and give it an
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opportunity to renmedy them See id. at 79. SKF asserts that
since Cormmerce failed to direct another request for information,
the agency inproperly resorted to facts otherw se avail able
under 8§ 1677m(d). See id. Alternatively, SKF argues that even
if Commerce’s use of partial facts available was justified, it
erred in its nethodology for determ ning market prices for

affiliated-party inputs. See SKF' s Br. at 88-809.

SKF, therefore, requests that the Court remand the matter
and instruct Comrerce to recal cul ate costs for SKF based on data
subm tted by SKF and without resort to partial facts avail able
or, alternatively, if Comerce’s use of partial facts avail abl e
is warranted, to correct the nethodology it used for cal cul ati ng
mar ket prices for affiliated party-inputs. See id. at 94-95

SKF's Reply Br. at 82-83.

Comrerce argues, inter alia, that it reasonably interpreted

8 1677b(f)(2) and (f)(3) as requiring it to value a major input
purchased froman affiliated person at the highest of the COP,
transfer price or nmarket price. See Def.’s Br. at 3, 51-61

Consequently, Commerce asserts that it “properly requested SKF

to submt such information for its mpjor inputs.” 1d. at 62.

Commerce also maintains that even if the fair-value and
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maj or input provisions are permssive, it is wthin its
di scretion to apply the provisions. See id. at 62. Commer ce
contends “that since, by SKF s own adm ssion, some inputs were
manuf actured by affiliated and unaffiliated suppliers, Commerce
properly exercised its discretion in applying the statutory
provisions in question.” 1d. at 63. Commerce also notes that
the fact it may not have applied the provisions in prior AFB
revi ews, does not make Commerce’s decision to apply themin this
revi ew unreasonable. See id. at 62. Moreover, Conmerce notes
that no change of practice from its prior reviews occurred
during this review because Comerce sinply followed its

regul ations. See id.

Comrerce al so argues that irrespective of SKF' s assertion
that there was no readily observable market for the unique
i nputs purchased by SKF, § 1677b(f)(2) authorizes Commerce to
value a transaction between affiliated persons based on the
amount that wunaffiliated persons charged. See id. at 63.
Comrerce thereby mmintains that “[t]he application of the

statute does not depend upon the existence of any ‘readily

observable market.’'” |d.

Comrerce further notes that, contrary to SKF s assertion,
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its request for information in the supplenental questionnaire
contenplated that SKF would provide the market-price data
relating to mmjor inputs it purchased from wunaffiliated
suppliers on a chart and in a formreadily conparable to SKF' s
COP and transfer price data. See id. at 64-66. Conmer ce,
therefore, argues that since SKF failed to submt such
information in the form requested in the supplenental
questionnaire, Commerce properly resorted to facts otherw se
avai |l abl e under 88 1677e(a) and 1677m(d) in valuing SKF' s maj or
inputs. See id. at 65-67. Mor eover, Conmmerce maintains that
its nmethodol ogy for calculating the value of these inputs was

r easonabl e. See id. at 67-69.

Torrington agrees with Commerce, noting that Commerce’s
instructions set forth in the supplenental questionnaire are

entirely consistent with its finding in the Final Results that

SKF di d not provide the market-price data of the major inputs in
the formin which Commerce requested. See Torrington’s Resp. at
58. Torrington also notes that the questionnaire did not
instruct or allow SKF to provide conpari son data as a percent age
ratio of COP only and, thus, there is no nerit to SKF' s
contention that Conmmerce’s questionnaire did not request SKF' s

cost data in the form in which Comerce now clains it was
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request ed. See id. at 57-58. Mor eover, contrary to SKF' s
assertion that the market-price data provided was in a usable
form Torrington asserts the data clearly did not permt
Commerce to make an appropriate conparison to the rel evant COP

and transfer price of each major input. See id.

Torrington also asserts that Comrerce’s use of facts
avai |l abl e was not inconsistent with 8 1677m'd) because Conmerce
provided notice to SKF in the supplenental questionnaire that
its initial response to Conmmerce’s questionnaire was deficient
and requested specific additional information. See id. at 59.

Torrington asserts that 8 1677m(d) “does not inmpose on Conmerce

a further requirement to provide additional notice, ji.e., a
second suppl enental questionnaire, as SKF contends.” 1d.
Moreover, Torrington argues that SKF's reliance on

Commrerce’ s acceptance of SKF' s reporting nethodol ogy for major
inputs in prior reviews is mnmsplaced because “each

adm ni strative review is an I ndependent and di stinct
proceeding.” 1d. Torrington maintains that the fact that the
sanme aspects of SKF' s reporting nethodol ogy of mpjor inputs were
not pursued in other AFB reviews cannot excuse SKF from

responding to Commerce’s inquiries in this review See id. at
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60. Simlarly, Torrington contends that Comrerce’ s net hodol ogy
for valuing the major inputs “was reasonable in Iight of SKF' s

extensive reporting failures.” |d.

D. Anal ysi s
The Court di sagrees with SKF that Comrerce erred in val ui ng
each maj or input based on the highest of the input’s transfer

price, market price or COP. I n Mannesmannrohren-Werke AG v.

United States, 23 CIT __, __, 77 F. Supp. 2d 1302, 1310-12

(1999), the Court clearly articulated that the plain | anguage of
8§ 1677b(f)(2) and (f)(3), as well as the legislative history of
8 1677b(f)(3), supports Comerce’'s wuse of the highest of
transfer price, market price or COP in valuing a nmgjor input

supplied by an affiliated party.

Further, although the Court agrees with SKF t hat use of the

word “may in the fair-value and major-input provisions
indicates that the provisions and regulation 19 CF.R 8§
351.407(b) are “perm ssive” and, thus, do not mandate the use of
hi ghest of transfer price, market price or COP in valuing
affiliated-party inputs, see 8 1677b(f)(2)-(3) (both provisions

using word “may” instead of “shall”), the Court notes that

“[t]he word ‘may,’ when used in a statute, usually inplies sone
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degree of discretion.” United States v. Rodgers, 461 U S. 677,

706 (1983) (footnote omtted). Certainly, “[t]his commpn-sense
principle of statutory construction . . . can be defeated by
i ndications of legislative intent to the contrary or by obvi ous
inferences fromthe structure and purpose of the statute.” Id.
(citations omtted). Here, the Court finds no such contrary
i ndi cations or inferences with respect to 8 1677b(f)(2)-(3) and,
therefore, concludes that Commerce properly determ ned that it
had discretionary authority to use the highest of transfer
price, market price or COP in valuing SKF' s reported major
inputs. Indeed, in AK Steel, the appellate court opined that
the antidunping “statute |eaves possible application of the
fair-value and maj or-input provisions to the discretion [of] the
agency.” Moreover, the fact that Commerce nmay not have applied
the provisions in prior AFB reviews, does not make Commerce’s
exerci se of di scretion to apply them in this review

unr easonabl e. 203 F. 3d at 1343.

Al so, the Court finds that Commerce properly resorted to
“facts otherwi se available” in valuing SKF' s maj or inputs. The

antidunping statute mandates, inter alia, that Comrerce use

“facts otherwise available” if an interested party fails to

provide the requested information in the form and manner
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requested, subject to 19 U.S.C. 8§ 1677m(c) (1), (d), (e). See 19
US C 8§ 1677e(a)(2). Here, wupon review of the record, the
Court finds that Comrerce did in fact request that SKF provide
mar ket price information on major inputs it purchased from
unaffiliated suppliers on a chart and in a form conparable to
its COP and transfer price data. As noted earlier, Comerce’s
initial questionnaire specifically requested that SKF provide
(1) the per-unit transfer price, market price and COP data for
each major input identified and (2) the use of the highest of
the transfer price, COP or market price when val uing the cost of
maj or i nputs purchased fromaffiliates. See SKF s Br. App., Ex.
6, Comerce’'s Request for Information at D3, D4, V-12.
Comrerce’ s suppl emental questionnaire al so requested, as noted
earlier, that SKF provide a chart listing, for each mgjor input,
(1) the per-unit COP incurred by the affiliated party, (2) the
per-unit transfer price charged by the affiliated party, and (3)
for rare cases in which SKF purchase identical or simlar
products form an wunaffiliated supplier, the unaffiliated
party’s sales price. See SKF's Br. App., Ex. 8, Commerce’s
Suppl enmental Questionnaire at 9. Although Comrerce’s fram ng of
its questions regarding major inputs in the supplenmental

guestionnaire are less than a nodel of clarity, Comerce’s
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guestions in both questionnaires when read together indicate
t hat Conmerce was asking SKF to provide market-price i nformation
for maj or inputs purchased fromits unaffiliated suppliers on a
chart in a conmparable form in which it reported the COP and
transfer price information. The Court, therefore, finds that
Comrerce correctly determ ned under 8§ 1677e(a)(2)(B) that SKF
failed to provide the requested information in the form and

manner request ed.

To the extent that SKF argues that Commerce had an
obligation under 8 1677m(d) to provide a second suppl enental
guestionnaire to inform SKF of its deficient response and give
it an opportunity to renedy it, SKF s argunent nust also fail
Section 1677m d) provides that if Comrerce finds that a response
to a request for information does not conply with the request,
Comrerce shall pronptly inform the person submtting the
response of the deficiency and permt that person an opportunity
to remedy or explain the deficiency. |If the remedial response
or explanation provided by the party is found to be
unsatisfactory or untinmely, Comrerce nay, subject to 8 1677m(e),
di sregard “all or part of the original and subsequent responses”
in favor of facts otherwi se available. 1d. 8 1677m(d). In this

case, Commerce provided SKF with notice and an opportunity in
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the supplemental questionnaire to clarify its market-price
information relating to its major inputs purchased from its
unaffiliated suppliers. Thus, to the extent that Conmerce was
statutorily obligated to provide SKF an opportunity to renmedy or
explain the all eged deficiencies, the Court finds that Comrerce
fulfilled its obligation under 8 1677m(d) as well as 8§ 1677nm(e).
I n other words, as Torrington correctly asserts, 8 1677m(d) does
not inpose on Commerce a requirenent that it nust provide an
addi tional notice and opportunity to renedy a deficiency, that

is, issue a second suppl enental questionnaire.

The Court has considered SKF' s other contentions and finds
themto be entirely without nmerit. Also, the Court finds that
Comrerce’s nethodology for valuing the mmjor inputs was
reasonable in light of SKF' s shortcomngs in its responses to
Comrerce’s requests for information. Accordi ngly, the Court
finds that Comrerce properly resorted to partial facts avail abl e

in calculating the value of SKF' s major inputs.
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CONCLUSI ON
For the foregoing reasons, the case is remanded to Conmmerce
to annul all findings and concl usi ons made pursuant to the duty
absorption inquiries conducted for the subject reviews.
Commerce’s final determnation is affirmed in all other

respects.
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